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The New View on Behavioral Norms:

A Road to Transcendence of Criminal Jurisprudence
LIU Yuan

Abstract; The proper status of behavioral norms has not been defined and specified in the criminal
law, which is rooted in the top-down dimension of neo-Kantianism. If the theory of criminal law wants
to overcome the value dogmatism and normative cognitivism of neo-Kantian criminal law, the concept
of behavioral norms should be based on the generative theory and the philosophy of intersubjectivity.
The new view on behavioral norms contains the following elements: the behavior norm is generated,
and the misunderstanding of the distinction between natural offenses and legal offenses should be elimi-
nated. Behavioral norms are independent, and the principle of the unity of legal order should not be
used to negate this independence. Behaviorial norms are pre-existent: not only pre-existent logically
but in fact preceded by the adjudication norms. This provides a theoretical basis for the scientific eval-
uation of the existing theory of illegal cognition. Behaviorial norms are also complete, not only behav-
ior-oriented but also consequence-oriented, which means that they are the common foundation of the
theory of crime( theory of conviction) and the theory of punishment( theory of sentencing). The signifi-
cance of the theory of behaviorial norm perception should be given sufficient attention, for it naturally
leads to the judicial logic of behaviorial norms.

Keywords : neo-Kantian criminal law; behaviorial norms; generativism; judicial logic
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